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The modernization of EC competition law and the introduction of national competition laws modeled on EC competition rules are expected to lead to an increase in the number of proceedings before national courts and national competition authorities.  Article 3 of Regulation 1/2003, moreover, requires that “[w]hen the competition authorities of the Member States or national courts apply national competition law to any abuse prohibited by Article 82 of the Treaty, they shall also apply Article 82 of the Treaty.”  In other words, courts and NCAs cannot allow restrictive unilateral conduct under national law that is prohibited under Article 82 EC – although they have the right to apply more restrictive national rules to unilateral conduct.  

This modernization requires an EU-wide consistency and clarity in the application of Articles 81 and 82.  Without consistency and clarity, NCAs and national courts in different Member States will reach different results, leading to forum shopping, inefficient enforcement policies, and injustice.  

Much has been achieved in the area of multilateral conduct, where Article 3 of Regulation 1/2003 has led to the harmonization of national competition laws with Article 81 EC (at least for agreements affecting trade between Member States).  The Commission has published block exemption regulations as well as detailed guidelines for horizontal and vertical arrangements.  

But there is little guidance as yet for Article 82 EC.  The case-law appears confused, and various different overall theories vie for acceptance.  These include (a) the traditional “principles” approach to Article 82, which is based on more or less legalistic principles, calls for legal certainty, and serves both political and to some extent economic objectives;  (b) the US approach following the US Supreme Court judgment in Trinko, which is overwhelmingly economically oriented, and uses the “profit sacrifice” test as a basis for identifying abusive conduct;  and (c) what I would call the EU “proportionality” analysis, such as the rule of reason applied in the recent Microsoft case.  

As part of today’s discussion on the concept of abuse, I would like to discuss some similarities and differences between the US and EC rules on unilateral conduct.  In this paper, I use the EC Microsoft decision and US Supreme Court judgment Trinko as a points of contrast.  

I.
SUMMARY AND CONCLUSION 

Under EC law, there are two broad categories of abuse:  (a) exploitative abuse, and (b) exclusionary abuse.  The other categories – such as discrimination and tying – are really examples of either of these two categories.  At first sight, after Trinko, EU and US law diverge, in that US law appears to assume that:

(a) excessive pricing will always invite new entry, and antitrust authorities should not interfere;  and 

(b) exclusionary conduct is per se legal if it is short-term profit-driven, whereas in the EU, short-term profit-driven conduct may still be illegal if it results in a disproportional restriction of competition to the prejudice of consumers.  

While (a) is correct, since US antitrust law does not sanction exploitative conduct, I will argue with respect to (b) that this divergence is exaggerated, while exploring (from a legal perspective) proper “limiting principles” for the application of Article 82 EC.  

· A finding of exclusionary abuse under Article 82 EC requires evidence of four elements: 

1) conduct causing “limiting [rivals’] production, markets or technical development” (see 82(b) EC).  In cases where the remedy is to require that the dominant firm grant licenses to license rivals, there must also be “exceptional circumstances”;

2) actual or potential effect on competition, which is presumed if there was intent to foreclose.  In cases where the remedy is to demand the dominant firm to license rivals, there must also be evidence that the refusal to do so “risks eliminating all competition”;
3) prejudice to consumers (82(b) EC).
4) absence of objective, proportionate, relevant justification.  this condition is eminently suited to introduce a proper economic evaluation into Article 82, providing a framework for analysis useful both in prosecution and in counseling;  

· The Trinko “profit sacrifice” test can be applied usefully under EU law, to identify abuse:  If a firm can show it sought short-term profit in the relevant market, 
· its conduct cannot be found to be intended solely to exclude rivals (in which case risk of actual foreclosure should be proven), and 
· its conduct can be “objectively justified” (in which case it can be abusive only if the profit is disproportionate to the competitive injury and harm to consumers).  
· Trinko does not seem to stand for the proposition – and EU law would probably not recognize – that seeking short-term profits always immunizes the defendant from antitrust liability (or always justifies a refusal to supply). 

· Trinko concerned only refusal to assist rivals (not other conduct), and a regulatory environment to deal with antitrust risk already existed in the form of the Telecomunications Act.  The Supreme Court took care to point this out, and was rightly cautious in these circumstances, but that does not mean that absent these circumstances, courts must in all cases limit themselves to a marginal review under the Trinko “profit sacrifice” test.  

· EC law in any event still requires a review of proportionality of short-term profit, competitive injury and harm to consumers.  

· The Microsoft case illustrates these principles:  Finding evidence for the four elements of exclusionary abuse set out above, the Commission found that Microsoft (a) engaged in illegal refusal to supply of interoperability information, and (b) engaged in illegal tying of WMP to the Windows OS.  It is submitted that the facts found by the Commission could lead to liability also under current US antitrust law and the principles of Trinko.
II.
ARTICLE 82 EC – BAN ON ABUSE OF DOMINANCE

1. Article 82 prohibits “any abuse by one or more undertakings of a dominant position within the common market … in so far as it may affect trade between Member States…”.  

· only “abuse” is banned;  

· creating or having a dominant position is not prohibited (but see ECMCR)

2. There is no statutory definition of “abuse”.  Article 82 merely lists four examples (although “The list of abusive practices set out in the second paragraph of Article 82 of the Treaty is not exhaustive.” (Tetrapak, para. 37)):

· 82(a) EC:  exploitation, or “directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions.“  
· This covers taking undue advantage of consumers by using market power to charge grossly excessive prices or impose unjustifiably onerous or unfair terms.  It arguably applies only in cases where there are significant barriers to entry that cannot be overcome by investments in anticipation of monopoly rents.
· This provision is rarely applied by the EC Commission to regulate prices (as opposed to the Dutch Nma, which seems to suffer from a national bias).
  It is occasionally invoked together with 82(b), for instance, in price squeezing cases, but in such cases the conditions of 82(b) must be met;

· In most cases, the US refusal to review exploitative pricing makes sense.  The methods (price/cost comparisons, price comparison with competitive markets, etc) are complex.  Article 82(a) should not be used to regulate prices unless the excessive pricing appreciably restricts competition – in which cases exclusionary analysis is usually appropriate – or, possibly, if there is a clear public interest in lowering consumer prices and there is no other remedy nor an expectation of new entry.  The latter may be the case in situations in consumer products where there are absolute barriers to entry (e.g., successful technical standards) that prevent new players from entering the market in response to the excessive price.
· 82(b) EC:  exclusionary conduct, or “limiting production, markets or technical development to the prejudice of consumers”.  

· Examples are foreclosure or handicapping of competitors, by which competition is reduced still further, and harm is caused to consumers.  This is the most frequent and important category of abuse, and the subject of most of this paper.
· 82(c) EC:  discrimination, or “applying dissimilar conditions to equivalent transactions with other trading partners, thereby placing them at a competitive disadvantage“  
· This is not as far-reaching as the Robinson-Patman Act, since 82(c)  requires dominance, competitive disadvantage and absence of objective proportional justification.
· It is often invoked for exclusionary abuses, and it is submitted that in such cases harm to consumers is necessary under 82(c) as it is expressly under 82(b).  

· 82(d) EC:  tying, “making the conclusion of contracts subject to the acceptance by the other party of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts”  

· not a per se violation as (except for software) it seems to be in the US.
· It is used mostly for exclusionary abuses, and it is submitted that in such cases harm to consumers is necessary under 82(c) as it is expressly under 82(b).  

· Tying can also lead to excessive pricing, in which case the conditions of exploitative abuse should be met (a rare case, where barriers to entry are absolute and entry cannot discipline pricing).
· Some cases involve more than one kind of abuse, e.g., both foreclosure of competitors and discrimination between customers with primary line injury.  Simultaneous abuses may reinforce or aggravate one another.  This paper focuses on exclusionary abuse.  

III.
EXCLUSIONARY ABUSE OF DOMINANCE -- GENERAL

1. Case law does not provide a clear definition, and is not always consistent:

· Hoffman-LaRoche, [1979] ECR 461, para. 91: abuse is “an objective concept” 
· So exclusionary intent is not an element in itself (although exclusionary intent can be relevant – see below). 

· Hoffman-LaRoche ([1979] ECR 461, para. 91: “… behaviour … which, through recourse to methods different from those governing normal competition in products or services on the basis of transactions of commercial operators, has the effect of hindering the maintenance of the degree of competition still existing in the market or the growth of that competition”.  See also Michelin I [1983] ECR 3461, para. 57.

· AKZO (OJ L 375, 31.12.1985, para. 81):  “The Commission emphasizes that it does not consider an intention even by a dominant firm to prevail over its rivals as unlawful.  A dominant firm is entitled to compete on the merits.  Nor does the Commission suggest that large producers should be under an obligation to refrain from competing vigorously with smaller competitors or new entrants”.

· Michelin II:  “An undertaking in a dominant position cannot have recourse to means other than those within the scope of competition on the merits….”  “without objective economic justification” (para. 107, 110)  See also Telemarketing (“without objective necessity”)

2. This leaves us with four main elements to be proven for every exclusionary abuse case, discussed in more detail below:  
1. Exclusionary conduct (hindering the maintenance or growth of competition by impeding rivals)
2. effect on competition;  
3. Absence of objective justification.    
4. Prejudice to consumers.  This is not explicitly stated in all cases, but cannot be forgotten, since 82(b) EC requires it, and it is arguably implied in the cases where there is evidence of dominance and distortion of the structure of competition, that the further distortion will have a negative effect on consumer welfare by further increasing prices above the competitive level, or further reducing output below the competitive level.  

IV.
EXCLUSIONARY ABUSE OF DOMINANCE – THE FOUR ELEMENTS

1. Exclusionary conduct.  The first element is conduct that is not “normal competition”, “competition on the merits” or “genuine undistorted competition”.  

1.1. “competition on the merits” has been defined as competition on the basis of “price, quality and functionality” of the product (e.g., Monti speech 2004)
· Compare Grinnell: 384 U.S. 563 (570-1):  “growth or development as a consequence of a superior product, business acumen, or historic accident.”
· But this is unclear, and does not provide sufficient limiting principles
· all predatory pricing and loyalty discounts are competition based on “price”, but not always allowed
· all tying is competition by adding functionality, but tying is not always allowed
· denying better quality products/services to rivals while providing them to customers is competition on quality, but not always allowed
1.2. Article 82(b) EC provides a reasonable limiting principle for exclusionary abuse.
   Article 82(b) EC prohibits “limiting production, markets or technical development to the prejudice of consumers.”
· This prohibits conduct creating barriers to entry or limiting the production, outlets or technical development of competitors of the dominant company.
  It applies to all forms of foreclosure, raising rivals' costs, and other anticompetitive abuses.  It is the legal basis for dealing with bundling, "leverage" and essential facility cases, and cases of compulsory first licences of intellectual property rights (Temple Lang paper).
· The concept of "limitation" of rivals' possibilities provides an important and useful test for distinguishing between desirable and undesirable competition: 
· Only conduct creating a barrier to entry, difficulty, or an obstacle for rivals, which would not otherwise exist, is prohibited.  Such barriers allow dominant firms to raise prices without necessarily attracting entry, and possibly actively deterring it. 
· Compare Elhauge, Defining Better Monopolisation Standards, 56 Stanford Law Review, 253-344 (2003), who suggests “impairing rivals’ efficiency without improving monopolist efficiency” as the key test under US law.

· Some cases – involving remedies that interfere with the firm’s own incentives to innovate by forcing them to license rivals – impose a more burdensome test (Magill, IMS Health): “exceptional circumstances”, which must be more exceptional than absence of competition on the merits, but which implies a non-exhaustive list, and few limiting principles.  This is consistent with the idea that normally, preventing others from using one’s IPR is inherent in the exclusive right granted by the IPR, and therefore competition “on the merits:
· “the refusal by the owner of an exclusive right [copyright] to grant a licence, even if it is the act of an undertaking holding  a  dominant  position,  cannot  in  itself  constitute  abuse  of  a  dominant position….The exercise of an exclusive right by the proprietor may, in exceptional circumstances, involve  abusive  conduct.”
· The broadcasters were “the only source” of the basic information on programme scheduling which was the “indispensable raw material” for compiling a weekly television guide (i.e., for carrying on the business in question).
· The broadcasters’ refusal  prevented  the appearance of a new product which the dominant undertakings did not offer and for which there was a potential consumer demand (a special case of Article  82(b):  limiting production, markets or technical development to the prejudice of consumers).
· The conduct in question enabled the dominant undertakings to reserve “to themselves the secondary market of weekly television guides by excluding all competition on that market.”
· Third, the refusal was not objectively justified. (The President of the CFI in the Microsoft interim measures case rightly treated the objective justification requirement as separate from and additional to the “exceptional circumstances” that needed to be proven.)
· These principles were recently confirmed in the IMS Health case (29 April, 2004).  The Court held, however, that the three conditions set forth in Magill (in addition to indispensability) were ‘sufficient’ in order for the refusal to be treated as an abuse.  This suggests that other “exceptional circumstances” may be found.
· In cases involving IPRs the question can be raised whether the nature of the invention, information or expression concerned should be taken into account.  It might be argued that where the latter are valuable, the requirements to be satisfied in order for a refusal to license to constitute an abuse of a dominant position should be applied strictly.  The case law of the European courts has never taken the ‘value’ of an IPR into consideration.  In the Microsoft interim measures case, however, the President of the CFI did not rule out the possibility that the value of IPR might need to be considered.  He found that the “secret specifications for the communications protocols which the Decision requires Microsoft to draw up and disclose are clearly fundamentally different from the information at issue in Magill and IMS Health,” and concluded:   
“the question whether, and if so to what extent, a distinction must be drawn according to whether the information is known or secret is even less amenable to determination at this stage because account must be taken more generally of parameters such as the value of the underlying investment, the value of the information concerned for the organisation of the dominant undertaking and the value transferred to competitors in the event of disclosure“ (207).

1.3. Should this test be revised in light of the “profit sacrifice” test in Trinko (124 S.Ct. at 872 (2004))?  We think that Trinko is a good test to identify per se abuses, but that short-term profit objective is not in all cases a per se efficiency defense.

· “The Sherman Act does not restrict the … right of a trader … freely to exercise his own independent discretion as to the parties with whom he will deal.”  This right is not unqualified, but the Supreme Court is “very cautious in recognizing … exceptions” requiring a firm to deal with rivals.  Aspen Skiing was such an exception, since “[t]he unilateral termination of presumably profitable course of dealing, suggested a willingness to forsake short-term profits to achieve an anticompetitive end”, with a view to recouping the cost after elimination of the rival.  

· sacrifice involves conduct “that would be contrary to interest or unprofitable to the firm that undertakes it without the additional monopoly power resulting from the exit or disabling of rivals it is likely to cause.” (Amici curiae Economics Professors’ Brief).  Conduct that “would not be undertaken by a rational firm management unless it can be expected to reduce competition in the market.” 

· “The underpinning of the sacrifice test is the… notion that the antitrust laws should not penalize profit-driven behavior undertaken in the ordinary course of business, because such conduct is presumptively – although not always – legitimate business conduct without anticompetitive consequences.” (Amici curiae, emphasis added)

· Since Verizon never voluntarily assisted AT&T, doing so at cost was not profitable, and Verizon would not have done so absent compulsion of the Telecommunications Act, there was no Section 2 liability. 

· The US S.Ct. listed disadvantages of imposing a duty to assist rivals absent profit sacrifice:  

· lessening investment incentives, 

· regulatory burden to set access prices and conditions, and 

· risk of collusion.  

· Comments/criticisms:

· Verizon's argument (suggesting short-term profit seeking is always acceptable), is different from what appeared to be the DoJ's position (short-term profit seeking is always acceptable in refusal to supply cases) and the Supreme Court's reasoning (Verizon’s conduct is different from that in Aspen – which concerned disruption of previous levels of supply, even at profitable retail price – which "sheds light" upon the defendant's "motivation").
· It is important to distinguish between profits in the relevant market and profits in neighbouring markets.  The “profit sacrifice” test should be applied in the market where the conduct occurs.  

· It is useful in that it flushes out cases where the sole goal of the dominant firm is to harm competition.  But “The sacrifice standard cannot be applied unthinkingly and automatically ‘across-the-board’”:
· Trinko involved a regulated market and the S.Ct. was at pains to point out that this was “a factor of particular importance”.  Since there was a regulatory framework, there was no need to review in depth.  This does not mean that antitrust authorities are limited to marginal review in cases where there is no regulatory framework.  “Where, by contrast ‘[t]here is nothing built into the regulatory scheme which performs the antitrust function … the benefits of antitrust are worth its sometimes considerable disadvantages”.  
· Trinko concerned an exception to freedom to contract, which the S.Ct. mentions with special emphasis as deserving special consideration.  It is not necessarily the sole relevant criterion for conduct not involving refusals to assist and supply rivals (such as tying cases or pricing abuses).
· Trinko is both overinclusive and underinclusive (Elhauge): 
· False negatives:  not all profit-oriented conduct is legal.  E.g., all tying saves transaction costs, but the S.Ct. did not abrogate Jefferson Parish
· This is a concern where short-term profit is small and negative impact on competition and consumers is considerable. Trinko should therefore not be read to provide a per se efficiency defense outside a regulated environment (see comments on justification below)
· False negatives:  Some practices are inspired by exclusionary intent and have no justification, and yet do not involve profit sacrifice (e.g., patent trapping in a standards environment, or the deception of Java application developers in US v. Microsoft, 253 F.3d 34, 76-77 (DC Cir. 2001).  
· False positives:  Some practices seek long-term efficiency at expense of short term profit sacrifice.  Loss-leading, for instance, may be legitimate marketing.
· The focus on short-term profit ignores the consumer interest.  It does not distinguish between different types of efficiencies that may deserve separate treatment:

· consumer-based efficiencies;

· supplier-based efficiencies or savings retained by the monopolist (who has little incentive to pass them on) attracting entry if there are no barriers to entry, but not benefiting consumers directly;

· supplier based efficiencies or cost savings shared with consumers, that attract entry and benefit consumers.

2. Consumer prejudice.  Article 82(b) makes it clear that harm to consumers must be shown in all foreclosure cases (Temple Lang, above).
· Examples:  excessive pricing, risk of recoupment of costs of price reduction after expulsion of rival, reduction of product variety or consumer choice, reduction of innovation.  
· This requirement is not explicitly stated in all cases, but cannot be forgotten, since 82(b) EC requires it, and it is often implied in the case law.  Example:
· Michelin I [1983] ECR 3461:  “It is … necessary to consider all the circumstances … and to investigate whether, in providing an advantage not based on any economic service justifying it, the discount tends to remove or restrict the buyer’s freedom to choose his sources of supply, to bar competitors from access to the market” (para. 73).  This restriction is abusive if it reduces consumer welfare by increasing overall prices or reducing overall output.

· Magill, IMS Health:  The ECJ required that the dominant company, by refusing to license IPRs, prevent the emergence of a new product for which there was a potential consumer demand.  

· “the undertaking which requested the licence does not intend to limit itself essentially to duplicating the goods or services already offered on the secondary market by the owner of the copyright, but intends to produce new goods or services not offered by the owner of the right and for which there is a potential consumer demand” (IMS, 49)

· Criticism:  The ECJ failed to state whether the new product could exist on the same market as the existing product (arguably, yes), and, if so, what characteristics would make the product new.  In addition, the ECJ did not specify how the national court should assess potential consumer demand (e.g. how many dissatisfied customers would have to be identified) (see Donna M. Gitter, “Strong Medicine For Competition Ills: The Judgment Of The European Court Of Justice In The IMS Health Action And Its Implications For Microsoft Corporation,” 15 Duke J. of Comp. & Int'l L. 153;  See also Maurits Dolmans & Daniel Ilan, “A Health Warning for IP Owners: The Advocate General's Opinion in IMS and Its Implications for Compulsory Licensing”, Competition Law Insight, Nov. 2003, at 12).

· The requirement is important because it is in foreclosure cases that the mistake is most likely to be made of protecting competitors rather than competition.  A low price or a better bargain from the dominant company may make it very difficult for its competitors to compete, but low prices and good bargains are what competition law is designed to encourage, and they cannot harm consumers unless the latter are overcharged later or choice or innovation are reduced; 
· Continental Can:  The concept of abuse encompasses both direct and indirect harm to consumers. Indirect harm, the decision notes, occurs as a result of restrictions on effective competition, such that “only undertakings remain in the market whose behaviour depends on the dominant one”.  
· Similar to US law:  “a monopolist's act must have an "anticompetitive effect." That is, it must harm the competitive process and thereby harm consumers.“ (Microsoft CoA, 253 F.3d 34, 346 U.S.App.D.C. 330, p. 23)
3. Effect on competition.  The third element is an effect on competition.  They may be actual or likely potential effect.  Potential effect is assumed if the intent is exclusionary.

· Case law usually requires an effect on maintenance or emergence of competition:
· Hoffman-LaRoche ([1979] ECR 461, para. 91:  “effect of hindering the maintenance of the degree of competition still existing in the market or the growth of that competition”.  See also BPB industries [1993] ECR II-389, Tetra Pak I, [1990] ECR II-309, para. 23 and AG opinion, para. 62:  “The first decisive element of abusive conduct [is] the fact that the undertakings conduct … substantially fetters the – in any event weakened – residual competition… [T]he finding of an an abuse depends on the restraint of competition to which the conduct … gives rise”.

· In cases of exclusionary discrimination, Article 82(c) EC requires imposition of “a competitive disadvantage“  
· But there is case-law suggesting that evidence of a potential effect is enough if the restriction is of a nature to restrict competition (to close the stable door before the horse bolts):
· Michelin I [1983] ECR 3461, para. 73 and Michelin II:  In order to fall under Article 82, “it is sufficient to show that the abusive conduct of the undertaking in a dominant position tends to restrict competition or, in other words, that the conduct is capable of having that effect….”   

· In Michelin II, it was unclear whether the conduct was in fact capable of having the effect of restricting competition and excluding consumer choice

· In cases of evidence of intent, a potential effect is easily proven:
· Hilti, ([1989] 4 CMLR 677, para. 81) and Michelin II: “If it is shown that the object pursued by the conduct of an undertaking in a dominant position is to limit competition, that conduct will also be liable to have such an effect [and thus pass the test that the conduct must “tend to restrict competition or,… [be] capable of having that effect”].”

· Thus, it is not required to show that conduct actually restricts competition if: 

· (a) objective was to restrict, or 

· (b) conduct is capable of restricting. 

· Criticisms and comments:  

· abuse is an “objective concept” and intent should therefore be irrelevant.  Almost all competitive conduct is inspired by a desire to exclude rivals.  Also, the finding of a “smoking gun” is often a stroke of luck.  At most, it can be useful to rebut a dominant firm’s ex post defense that its conduct was intended to achieve efficiencies, or could not have harmed rivals.

· The Trinko “profit sacrifice” test can be applied usefully under EU law, to identify abuse intended solely to harm rivals.  If a firm can show it sought short-term profit, its conduct cannot be found to be intended solely to exclude rivals (and actual or real potential foreclosure should be proven).
· For some types of abuse (where the remedy exists in licensing or supplying rivals), a more burdensome “effect” test is imposed, because the remedy interferes deeply with the conduct of the firm:

· Commercial  Solvents, [1974]  ECR 223, para. 25:  “an undertaking which has a dominant position in the market in raw materials and which, with the object of reserving such raw  material  for manufacturing  its  own derivatives,  refuses  to  supply  a  customer, which is itself a  manufacturer of these derivatives, and therefore risks eliminating all competition on the part of this customer, is abusing its dominant position within the meaning of Article 8[2].”  See also Telemarketing, Magill, [1995] ECR I-743, Tierce Ladbroke, [1997] ECR II-923, Bronner, [1998] ECR I-7791
· Conclusion:  
· Article 82 requires evidence of an actual or potential effect on competition

· If there is evidence that the conduct was designed for the sole purpose of excluding rivals, actual effect need not be proven if there is evidence that the conduct was of a nature to hinder rivals and prejudice consumers. 

· but if the remedy involves an obligation to help a competitor (obligation to supply or license), there must be evidence of “the  possibility  of eliminating all competition from such undertaking.”  In Microsoft, the Commission submitted evidence that the defendant is dominant both upstream and downstream.
4. The efficiencies defense – objective and proportionate justification:  

4.1. Objective justification can immunize conduct from liability.  This is inherent in the notion of an “abuse” (as opposed to “use”) and confirmed by case law:

· Telemarketing:  “an abuse within the meaning of Article 8[2] is committed where, without objective necessity, an undertaking holding a dominant position on a particular market reserves to itself ... an ancillary activity which might be carried out by another undertaking as part of its activities on a neighboring but separate market, with the possibility of eliminating all competition from such undertaking.”  See also Magill and Bronner (“incapable of being objectively justified”)

· Cost savings, competitive conditions, and “countervailing advantages” justify discriminatory price reductions.  United Brands (para. 184), Hoffmann-La Roche (para. 90) and Michelin I (para. 73 and 85):  

· Examples:  
· Justifications include cost savings and services provided by customers, 

· They also include other advantages such as generating additional sales to cover sunk costs.  

· OFT paper 414, para. 3.8:  “price discrimination … can be a means of [recovering common costs];  it can increase output and lead to customers who might otherwise be priced out of the market being served.  In particular, in industries with high fixed or common costs and low marginal costs … it may be more efficient to set higher prices to customers with a higher willingness to pay.”  

· Thus, price differences can be justified by “special customer status (e.g., company employees, affiliated companies, global and multinational accounts, educational and non-profit institutions, or government institutions)” (Digital Undertaking, [1998] ECLR 2, p. 108, para. 2.1 and 4.1.)

· “Meeting competition” can also be a justification.  

· United Brands, [1978] ECR 207, para. 189-190:  “The fact that an undertaking is in a dominant position cannot disentitle it from protecting its own commercial interests …, and … such an undertaking must be conceded the right to take such reasonable steps as it deems appropriate to protect its said interests … Even if the possibility of a counterattack is acceptable that attack must still be proportionate to the threat taking into account the economic strength of the undertakings confronting each other.”

4.2. There is case law suggesting that if there is exclusionary intent, Article 82 applies to all conduct that is liable to hinder rivals, even if the conduct is efficient.  In other words, defendants can only invoke efficiencies that they actually pursue or efficiencies associated with legitimate objectives sought:

· United Brands, [1978] ECR 207, para. 189-190:  “an undertaking must be conceded the right to take such reasonable steps as it deems appropriate to protect its said interests [although] such behaviour cannot be countenanced if its actual purpose is to strengthen this dominant position and abuse it...”

4.3. US  law regards short-term profit maximization as legitimate and so does EC law.  Trinko is therefore useful to distinguish conduct solely intended to cause harm from conduct that may be justified.  But does Trinko mean that short-term profit maximization always excuses exclusionary conduct – i.e., that US antitrust law does not check effectiveness, necessity, proportionality?  

· Trinko involved a regulated market.  Since there was a regulatory framework, there was no need to review in depth.  This does not mean that antitrust authorities are limited to marginal review in cases where there is no regulatory framework. 
· “Where, by contrast ‘[t]here is nothing built into the regulatory scheme which performs the antitrust function … the benefits of antitrust are worth its sometimes considerable disadvantages”.  
· The DC Circuit Court of Appeals in Microsoft (253 F.3d 34, 346 U.S.App.D.C. 330) states a rule of reason test very close to the EU proportionality test (see below):

4.4. Thus, efficiencies do not in all circumstances excuse conduct that is liable to hinder competition and prejudice consumers.  EC case-law suggests that efficiencies can immunize conduct from liability provided that the efficiencies are actually pursued, objective, necessary or justified and proportionate.  This suggests a four-pronged “proportionality” test, close to the “rule of reason under US law:  

1. there should be an efficiency (or another legitimate objective other than exclusion of competitors);  

2. The conduct should be “effective”, that is to say, capable of achieving the legitimate goal;  

3. The conduct should be “necessary” in the sense that there is no alternative that is equally effective in achieving the legitimate goal but less with a restrictive or less exclusionary effect;  

4. The conduct should be “proportionate”, in the sense that the legitimate objective pursued by the firm should not be outweighed by the exclusionary effect.  

1.  The objective of the conduct should be legitimate.  

· Trinko is useful to distinguish conduct solely intended to cause harm (conduct not making business sense, but for exclusionary effect), from conduct that may be justified.  
· The Areeda/Turner test in AKZO, and the holding in Michelin II (if proven intent is exclusionary, economic efficiency does not excuse abuse) suggest that in the EU, economic efficiency is a defense only if there is evidence that this is what the firm pursued, or in neutral situations (if there is no evidence of exclusionary or pro-competitive intent, but the conduct had efficiency effect).  

· Same in the US (CoA in Microsoft 2001):  

· “If the monopolist asserts a procompetitive justification - a nonpretextual claim that its conduct is indeed a form of competition on the merits because it involves, for example, greater efficiency or enhanced consumer appeal - then the burden shifts back to the plaintiff to rebut that claim." ([19] at p. 24)
· In evaluating the test, the focus is on the effect of the conduct undertaken, not the intent behind it:  "Evidence of intent... is relevant only to the extent it helps us understand the likely effect of the monopolist's conduct." citing to Chicago Board of Trade: "knowledge of intent may help the court to interpret facts and to predict consequences."  (p. 24, para. 21)
2.  The conduct should be “effective”, that is to say, capable of achieving the legitimate goal.  

· If not, there is no “justification” for allowing it if it also has exclusionary effect.  

· Same in US:  CoA in Microsoft 2001, citing to Capital Imaging, states that only if the defendant's proferred justifications remain unrebutted by the plaintiff do the courts then move on to the rule of reason test. Thus, if the plaintiff has established a prima facie case of anticompetitive conduct, it would seem that the defendant must then be able to show that its profferred justifications are "effective" or causally connected with the conduct - otherwise the behavior will be deemed anticompetitive.
3.  The conduct should be “necessary” in the sense that there is no alternative that is effective in achieving the legitimate goal but less with a restrictive or less exclusionary effect.

· Inherent in the concept of “objective necessity” and “justification”.

· In describing the burden on the plaintiff under the rule of reason test, the CoA in Microsoft cites to a Sherman Act Section 1 case, Capital Imaging. The Capital Imaging court describes the plaintiff's burden under the rule of reason test as follows:  

· "Assuming defendant comes forward with such proof [of procompetitive justifications], the burden shifts back to plaintiff for it to demonstrate that any legitimate... objectives proffered by defendant could have been achieved by less restrictive alternatives, that is, those that would be less prejudicial to competition as a whole."

4. The legitimate objective pursued by the firm should not be outweighed by the exclusionary effect.  

· United Brands, [1978] ECR 207, para. 189-190:  “Even if the possibility of a counterattack is acceptable that attack must still be proportionate to the threat taking into account the economic strength of the undertakings confronting each other.”

· This requires a balance of policy goals (a marginal test only?).    

· Trinko takes a different tack:  The Sherman Act “does not give judges carte blanche to insist that a monopolist alter its way of doing business whenever some other approach might yield greater competition” (Trinko, 124 S.Ct. at 883).  
· But that does not mean judges never have the right to call monopolists to order.  Outside the confines of Trinko (cases concerning duty to assist rivals in regulated environment), the rule of reason test should continue to apply. 
· Microsoft 253 F.3d at 58-59 (DC Cir. 2001), referring to Standard Oil: 

· “If the monopolist’s procompetitive justification stands unrebutted, then the plaintiff must demonstrate that the anticompetitive harm of the conduct outweighs the procompetitive benefit.” (referring to Standard Oil, 221 U.S. 1, 31 S.Ct. 502)

· The classic phrasing of how the test should be applied is Chicago Board of Trade: 
· "The true test of legality is whether the restraint imposed is such as merely regulates and perhaps thereby promotes competition or whether it is such as may suppress or even destroy competition. To determine that question the court must ordinarily consider the facts peculiar to the business to which the restraint is applied; its condition before and after the restraint was imposed; the nature of the restraint and its effect, actual or probable. The history of the restraint, the evil believed to exist, the reason for adopting the particular remedy, the purpose or end sought to be attained, are all relevant facts. "
· Capital Imaging: "[t]his classic test is easier to state than to apply. It at least seems clear that the factfinder must decide the overarching question of whether the challenged action purports to promote or to destroy competition. Resolving this under the rule of reason approach requires a careful and complete analysis of the competitive effects of the challenged restraint."
· A useful test: proportionality is questionable especially if the conduct results in exclusion of “equally efficient rival” (Posner, Antitrust law 193-256 (2d ed. 2001).
· In sum, as in the US, if there is evidence of (a) hindrance to rivals, (b) prejudice to consumers, and (c) conduct not constituting competition “on the merits” liable to restrict competition, the defendant bears the burden to show that the conduct achieved efficiencies from which consumers benefit.  If it succeeds, Article 82 does not apply unless the plaintiff shows that (i) the conduct cannot in fact achieve the efficiency, (ii) the conduct was unnecessary in that there was a less restrictive alternative, or (iii) the restriction of competition outweighed the efficiency.  In the US, even after Trinko (and except in cases involving claimed duty to deal with rivals in a regulated environment), the analysis does not seem to stop once the defendant has asserted an efficiency defense, and it seems to be similar to that under Article 82.

V.
THE EC MICROSOFT CASE (2004)

The EC Microsoft decision (2004) concerned two types of conduct;

1. Abusive refusal to supply interoperability information, thus leveraging the desktop OS monopoly to workgroup server products

2. Tying of Windows Media Player to the desktop OS

1. Refusal to disclose interoperability information:  The EC Decision addresses each of the four elements of abuse set out above.

1. Exclusionary conduct under 82(b) EC:  hindering rival’s development (para. 693-701).  
· A mere refusal to license is not an abuse (Volvo, Magill), but Microsoft is not a case of mere refusal to supply (as was the case in IMS), since the refusal is combined with other abusive conduct:  

· Discrimination in supply (para. 574);

· Cutting off previous levels of supply: 

· “The value that [rivals’] products brought to the network also augmented the client PC operating system’s value in the customers’ eyes and therefore Microsoft – as long as it did not have a credible work group server operating system alternative – had incentives to have its client PC operating system interoperate with non-Microsoft work group server operating systems… Once Microsoft’s work group server operating system gained acceptance … Microsoft’s incentives changed and holding back access to information relating to interoperability with the Windows environment started to make sense”  (para. 587/8), 

· resulting in the leveraging of dominance into a second market, 

· thus reducing marketing opportunities of rivals, 

· and reducing innovation, and development of new products or new features (para. 697-700) 

· creating barriers to entry (para. 524).

· Because the remedy involved assistance to rivals, the Commission under Magill had to prove “exceptional circumstances” (para. 712): 

· need for interoperability (para. 524, 637 ff), 

· risk of elimination of competition on a secondary market (para. 585 ff), 

· But, following IMS Health:  it may be sufficient that a potential market or even hypothetical market can be identified; it is determinative that two different stages of production may be identified and that they are interconnected (44-46).

· negative effect on innovation to the prejudice of consumers (para. 693 ff), as well as:

· network effects (para. 459, 470), 

· exceptional level and duration of dominance (para. 471), etc.

· Query whether parameters such as the value of the underlying investment, the value of the information concerned for the organisation of the dominant undertaking and the value transferred to competitors in the event of disclosure (see CFI President in Microsoft interim measures case).
· The interoperability section of the decision appears to have been written with Trinko in mind, and applying Trinko criteria, liability could have existed also under US law.    

· For a leveraging claim, Trinko requires a finding of (a) abuse other than the leveraging itself, and (b) dangerous probability of success.  

· The Commission addresses both aspects:  abuse (see above) and dangerous probability of success (“risk of elimination of competition”, see below).

· Trinko distinguishes Aspen, where defendant cut off previously existing levels of supply.  

· Aspen condemned “[t]he unilateral termination of presumably profitable course of dealing, suggested a willingness to forsake short-term profits to achieve an anticompetitive end”, with an expectation of being able to recoup the cost after elimination of the rival.

· Microsoft was found to have supplied in the past when it suited Microsoft, because interoperability improves the attractiveness of the OS, and cut off supplies when leveraging became attractive (para. 157, 587/8).  Also, EC Decision notes that disclosure of interoperability information is widespread industry practice, suggesting profitability.

· EC Decision does not explicitly mention “profit sacrifice” but indicates that refusal to supply resulted in loss of profit in desktop OS (minimal, since already monopolized) and gains from leveraging into WG Server OS (para. 587).  

· Trinko distinguishes Otter Tail (410 U.S. 366 (1973) on the ground that the latter case involved discriminatory access supply.  

· Microsoft discriminated in information supply, suggesting supply to certain users was profitable (para. 574), and that Microsoft is not being asked to provide a totally “new” product.

· Whereas there was a regulatory regime in Trinko (with the Telecommunications Act requiring interconnection), there is no such regime in Microsoft
· Article 6 of the Software Directive is not a regulatory regime with special enforcement authority, does not require positive action (merely prevents copyright owners from suing to prevent decompilation to discover interoperability information that is readily available otherwise), and applies across the board to dominant and non-dominant companies alike.  

2. Foreclosure effect on competition

· Since the remedy concerned assistance to rivals, the Decision is not limited to finding that conduct is liable to affect competition, but following Magill shows “risk of elimination of all competition” (para. 585-692).  

· This is akin to the test of “dangerous probability of success that the S.Ct. requires in Trinko for a leveraging claim. 

· Commission proves this by showing that Microsoft is already dominant in workgroup server OS and market shares are growing.

3. Prejudice to consumers.  The Decision identifies consumer harm (para. 693-708)

· Reduced choice of products, and consumer “lock-in” (para. 694)

· Reduced innovation and thus future consumer choice (para. 694 ff)

· Indirect harm by impairing competition (para.704, referring to Hoffmann-La Roche para. 125)

4. Absence of objective, proportional justification. Microsoft did not invoke a specific efficiency objective that it claimed to pursue through the refusal to disclose full interoperability information.  This suggests that its objective was to hamper interoperability, thus giving its own products an advantage. Instead Microsoft invoked general efficiencies associated with the freedom to contract and intellectual property (para. 783).
· The  major  objective  justification  put  forward  by  Microsoft  relates  to  Microsoft’s intellectual property over Windows.  However, a detailed examination of the scope of  the  disclosure  at  stake  leads  to  the  conclusion  that,  on  balance,  the  possible negative  impact  of  an  order  to  supply  on  Microsoft’s  incentives  to  innovate  is outweighed by its positive impact on the level  of  innovation  of  the  whole  industry (including  Microsoft).    As  such,  the  need  to  protect  Microsoft’s  incentives  to innovate cannot constitute an objective justification that would offset the exceptional circumstances  identified.    Microsoft's  other  objective  justification,  which  is  that  it has  no  incentive  to  engage  in  anti-competitive  conduct  with  respect  to interoperability,  is  not  supported, and  in  fact  is  largely  contradicted, by  the evidence in this case.
· In assessing Microsoft’s incentives to innovate, the Commission distinguished between interoperability technology and general OS technology and concluded (para 698) that: 

· disclosure of interoperability information (externals) does not affect Microsoft’s incentives to innovate OS internals 

· Since no source code or internal code is disclosed, there is no risk of cloning (para. 713-722):  

· Because of timelag and disadvantages, “Microsoft’s competitors will have to provide additional value to the customer, beyond the mere interoperability of their products … if such products are to be commercially viable” (para. 722)  

· Because of the difficulty of implementing specifications designed for another system: rivals will have to be more efficient to benefit from the disclosure obligation (recitals 721 and 733)

·  “there is ample scope for differentiation and innovation [by Microsoft] beyond the design of interface specifications” (para. 698)

· exclusion of rivals would reduce Microsoft’s incentives to innovate operating systems (para. 725)
· disclosure does not affect Microsoft’s incentives to innovate in interoperability, in order to improve its network offerings (para. 726-728).  The MCPP did not reduce incentives to innovate (para. 728).

· prospect of exclusion reduces third parties’ incentives to innovate:  
·  “if Microsoft’s strategy is successful, new products other than Microsoft’s workgroup server operating systems will be confined to niche existences or not be viable at all.  There will be little scope for innovation – except possibly innovation coming from Microsoft” (para. 700) 

· Microsoft argued that it had no incentive to foreclose (indirect evidence that it had an efficiency objective), but the Commission rejected the “single monopoly rent arguments” (para. 764 ff):

· Since no perfect complementarity in fixed proportions,
· Microsoft had incentive to raise barrier to entry in PC OS;
· There were emails suggesting leveraging was the objective (774 ff)
· Before the CFI, Microsoft’s argued that even if “exceptional circumstances,” within the meaning of Magill and IMS Health, had been established by the Commission, Microsoft’s refusal to communicate the information in question was justified by the need to protect the valuable information covered by the intellectual property rights.  The President concluded that this argument could not be rejected outright as unfounded:
· “The central issue is therefore whether the Commission was entitled to conclude that the need to protect the purported value of the information alleged to be covered by intellectual property rights was not sufficient to support the conclusion that the refusal to communicate that information was objectively justified…it is for the Court dealing with the substance of the case to ascertain whether a manifest error was made in the evaluation of the interests involved, in particular in connection with the protection of the intellectual property rights relied on and the requirements of free competition enshrined in the EC Treaty (222, 224)”
5. Remedy is proportional.  Covers server-to-server information, since clients to not interoperate with one single server directly, but with a network of servers, with the server eventually providing the service being accessed both directly and indirectly (client drags server, and server drags network).  But query whether Microsoft should be allowed to charge for interoperability information.

2. Tying of WMP:  The Commission’s analysis of tying is broadly consistent with the US rule of reason approach – the key distinguishing factor with the browser tying case is the network effect.

1. Exclusionary conduct:  “making the conclusion of contracts subject to the acceptance by the other party of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts” is already identified in 82(d) EC as exclusionary.  This implies two elements (in addition to foreclosure and absence of objective justification, discussed below):
· Two separate products

· separate demand, separate supply, separate name, separate license T&C.  Separate demand and supply continues even four years after the tie (para. 808).

· Even Microsoft supplies WMP separately for Apple, and identifies WMP as a separate removable application in Windows XP Embedded 

· issue is not whether there is demand for OS without media player, but whether there is demand for OS with a different media player and demand for media player separate from OS

· In the interim measures case, the President found that Microsoft established a prima facie case that Windows and its media functionality’ did not constitute two distinct products.  The President considered that that argument could not, in the interim measures proceedings, be considered prima facie unfounded, “regard being had in particular to the fact that for many years Microsoft and other manufacturers have integrated certain media functionalities in their client PC operating systems” (403).
· Coercion – need not be a contractual tie

· OEM and enduser have no choice:  have to acquire WMP and cannot exclude it (para. 826)
· Issue is not whether user is forced to use WMP, but whether user has a choice to get OS without WMP, given that through the coercion, MS creates ubiquity and network effects, which develop into a barrier to entry

2. Negative effect on competition in the tied market (para. 835 ff)

· Commission applied the “liable to foreclose” test (para. 841-842)

· “users can and do to a certain extent obtain third party media players through the Internet, sometimes for free.  There are therefore indeed good reasons not to assume without further analysis that tying WMP constitutes conduct which by its very nature is liable to foreclose competition”.  

· “…tying WMP with the dominant Windows makes WMP the platform of choice for complementary content and applications which in turn risks foreclosing competition in the market for media players.  this has spillover effects on competition in related products such as media encoding and management software (often server-side), but also in client PC operating systems for which media players compatible with quality content are an important application.  Microsoft’s tying practice creates a serious risk of foreclosing competition and stifling innovation.”
· The 1999 tie had immediate and clear effect on RP and WMP “market share”, even though RP was generally considered better quality

· Since tying began, overall use of digital media increased significantly.  WMP usage spiked and then increased steadily, whereas others declined (para. 905-944 ff)

· Commission finds this is not explained by relative quality difference.  Microsoft’s own submission showed that independent reviews of media players overwhelmingly concluded that RP was of superior quality to WMP (para. 950)

· Ubiquity creates positive feedback mechanism.  The network effect creates an entry barrier (para. 888).  No rival can achieve ubiquity through downloading, carpetbombing etc. (para. 877)

· Tying reduces innovation by MS (ubiquity beats quality) and deters entry by potential MS rivals (signaling) (para. 980-3)
· Spill-over effects on other markets (server software, format/technology, complementary products) and raises barriers to entry in PC OS.

· The President of the CFI, in the interim measures order, questioned the Commission’s approach.  He remarked that the evidence used by the Commission “supports what is at least in part a prospective analysis of the risks for competition resulting from the impugned practice” and concluded: “The present case none the less raises the complex question whether, and if so on what conditions, the Commission may rely on the probability that the market will ‘tip’ as a ground for imposing a sanction in respect of tying practiced by a dominant undertaking where that conduct is not by nature likely to restrict competition…” (404)
3. Prejudice to consumers. The Decision identifies consumer harm 

· Reduced choice (para. 826)

· Reduced innovation and thus reduced future consumer choice (para. 980-3) 

· Indirect harm by impairing competition 

4. Absence of objective, proportional justification (para. 956-969):
· “Microsoft  has  not  submitted  adequate  evidence  to  the  effect  that  tying  WMP  is objectively justified by pro-competitive effects which would outweigh the distortion of  competition  caused  by  it.   …what  Microsoft presents as the benefits of tying could be achieved in the absence of Microsoft tying WMP  with  Windows.    As  regards  other benefits.  identified  by  Microsoft,  they primarily  relate  to  Microsoft’s own profitability and,  being  furthermore disproportionate to  the  anti-competitive  effects  in  the  market  caused  by  the  tying, cannot therefore serve as a valid justification.” (para. 970)
·  “out of the box” user experience (ease of use) can be achieved without tying (OEM can do the bundling at no cost to Microsoft) (para. 956 ff)

· Distribution efficiencies are minor and do not outweigh distortion of competition in this case (para. 958)

· no evidence of technically superior performance due to code integration of WMP and OS (para. 962)

· platform efficiency (desire to keep applications focused on MS APIs):  

· This is not recognized as an efficiency defense in the US either (US CoA, 2001, p. 46); but see the “fragmentation” reasoning in Microsoft III (US CoA, 2004)

· ironic to hear the firm that applied the “embrace, extend, extinguish” strategy to Java complain about fragmentation 
· fragmentation or product diversity is the normal state of competition and its suppression requires additional efficiencies
· There was no evidence before the Commission that developers only want to place calls on WMP (para. 966) 
· Platform standardization is not a sufficient justification, since tying was not necessary to achieve this and the negative impact on incentives to innovate is disproportionate (para. 962-965)

· “The Commission does not purport to pass judgment as to the desirability of one unique media player… coming to dominate the market.  however, the manner in which competition unfolds … which may or may not bring about such result, is of competitive concern… To maintain competitive markets so that innovations succeed or fail on the merits is an important objective of Community competition policy” (para. 978)

· If “single format” is a benefit (since it saves costs for OEMs, for content providers, and users avoid content compatibility problems), that does not justify Microsoft pushing its media player.  Absent standardization through open and verifiable process in the public interest (as with GSM in Europe), the market should be allowed to decide (a) whether it prefers uniformity over choice (as it did with video formats), and if so, (b) what quality or what standard it wants.

· Thus, consumers have choice, and suppliers compete on the merits of the product

· it may take a little more time for a winner to emerge, but at least incentives to innovate are maintained (para. 969)

· media player developers have a chance - based on price, quality and functionality of their product and with equality of opportunity – to get ubiquity and that short-term monopoly rent that the S.Ct. sees as the driver for innovation.

· if dominant firm is allowed to impose its choice, developers of other applications at risk to Microsoft leveraging are warned off, reducing incentives to innovate (cf. Jackson J., Findings of Fact, in fine)

· even if the market prefers diversity, functionality of platform is maintained (every user can rely on the presence of a media player)

· In the interim measures case, the President of the CFI did not consider as prima facie unfounded Microsoft’s argument that the Commission should have given greater weight to the positive effects of the Windows operating system ‘design concept.’  In that regard, he urged the full court to examine whether any positive effects associated with the increasing standardisation of certain products may constitute objective justification under Article 82 EC or whether the positive effects of standardisation may be accepted only when they result from the operation of the competitive process or from decisions taken by standardisation bodies

· Microsoft argued that it had no incentive to foreclose (indirect evidence that it had an efficiency objective), but the Commission rejected (para. 971), 
· PC OS monopoly maintenance is an incentive (considering a music player is a “must-have” for a PC OS supplier, and by gaining ubiquity, Microsoft can foreclose new entrants) (para. 972-974).

· profits are to be had in neighbouring markets (para. 975)

· Unbundling is possible without negative effects on users:  RN demonstrated, and XP Embedded already contemplates it

· Could Microsoft invoke “profits” as a defense?  

· (a) Trinko is about refusal to assist rivals, not about tying;  

· (b) whereas there was a regulatory regime in Trinko (with the Telecommunications Act requiring interconnection), there is no such regime in Microsoft.  There is therefore no reason for Commission to limit itself to “marginal test” of Trinko.

· Even using the Trinko profit sacrifice test, this tie might have been found unjustified

· Trinko distinguishes Aspen, where defendant cut off previously existing levels of supply.  

· Microsoft was found to have supplied WMP separately before 1999 when it suited Microsoft, because its player was not good enough and third party players improved the attractiveness of the OS.  This implies that Microsoft cut off separate supplies when it could earn more from exclusion of rivals than from extra OS sales (para. 814).

· Moreover, it supplies XP Embedded, which has an option to unbundle applications.  This suggests that separate supply is profitable.  

· EC Decision does not explicitly mention “profit sacrifice” but bundling may result in loss of profit in desktop OS (minimal, since already monopolized) sacrificed to get the gains from gaining ubiquity – allowing Microsoft eventually to charge content suppliers (para. 975):

· Preloading RP arguably would be more attractive for OEMs than WMP, since RP had better test results.  OEMs might therefore increase demand for OS

· Demand from OEMs may increase if OEMs have the option to unbundle, especially if other media player suppliers pay OEMs for exclusivity, thus making Windows with rival media player cheaper than Windows with WMP.  

· This is not to say that Microsoft should be allowed to engage in financial tying by offering the bundled version at the same price as the unbundled version, since demand for the unbundled version might increase more if there were an appropriate price difference.  Also, “direct competition on the merits is foreclosed when the tying product either is sold only in a bundle with the tied product, or, though offered separately is sold at a bundled price so that the buyer pays the same price whether he takes the tied product or not” (CoA Microsoft 2001, at 87)

· Preloading RP arguably would be more attractive than preloading both WMP and RP since OEMs have costs in building and testing several players, and extra code imposes memory demands (para. 851-2).

· It would appear that at the very least, the tie was profit-neutral in the relevant market (suggesting that profit sacrifice cannot be used as a defense):  

· There is no indication that Microsoft earned more money in desktop OS because of inclusion of WMP than it would have earned had it marketed an unbundled version, with OEMs deciding to preload RealPlayer.  So Microsoft probably cannot invoke profits as a defense.

· Microsoft incurs no costs in separate supply.  

5. The “unbundling” remedy is narrowly drafted, and proportional

· No impact on product design:  MS can continue to market bundled version.  In any event:  no evidence of any benefit of code integration.  (Same as in the US case, CoA 2001, p. 29)

· increases choices for consumers and OEMs

· Microsoft argued that US courts specifically rejected unbundling, and UE should not interfere.  Difference with US remedy justified by specific facts and cause of action

· not a monopoly maintenance remedy, but a tying remedy (and unbundling is a natural remedy in such a case)

· Consistent with US law:  “separation of application from operating system “would likely be reflected in the imposition of  liability for illegal tying, rather than liability for illegal monopoly maintenance (Kollar-Kotelly Opinion, n.24, see also 183)

· icon suppression does not address unique network effects and ubiquity (browser case did not have these, and US FJ therefore did not address ubiquity)

· WMP ubiquity, even if hidden, still benefits WMP in platform competition

· Icon suppression not enough since WMP was “reactivated” even if other player chosen as default.  Icon suppression therefore does not undo barrier to entry due to ubiquity and network effect

· In fact, EU remedy is probably too soft:  

· terminates illegal conduct by restoring choice

· but does not deprive Microsoft from fruit of illegal conduct nor does it eliminate monopoly or restore conditions of competition in the tied product (i.e., Microsoft can keep its inflated market share, and it is more difficult now for rivals to compete than it was in 1999).

· This is like prescribing a healthy diet to a patient on the ground that had he eaten healthily, he would not have fallen ill, but without prescribing medicine…

· There should have been a price difference between the bundled and unbundled version (still under investigation)

· The remedy should have applied worldwide (like the US Final Judgment)

· duty to include third-party players in bundled version (“must-carry”) should have been considered for a “remedial period”.

Conclusion:  In Microsoft, the Commission made a thorough approach, but seems to have followed a more or less traditional analysis, with an appropriate rule of reason approach, and proportional remedies.  There seems to be no risk of reduced innovation.

VI.
EXPOLITATIVE ABUSE OF DOMINANCE -- GENERAL

· Article 82 prohibits dominant undertakings from imposing excessive prices and unfair trading conditions.  The European Court of Justice has held that it may be a violation of Article 82 for an undertaking in a dominant position to charge a price which is excessive in relation to the economic value of the service provided or the good supplied.
  The Court in United Brands explained that this excess must be determined objectively.  There are several methods to determine the profit margin:  

(a) Price/cost comparison.  Comparing the selling price of the product in question and its cost of development, production, and marketing discloses the profit margin.  However:  (i) It is notoriously difficult to calculate the total cost of a customised product or service involving not only direct costs, but also joint and common costs, the cost of capital, and general overhead, which are difficult to allocate; (ii) Second, in the absence of competition spurring firms to maximum efficiency, dominance may lead to excessive cost structures.
  A cost/price comparison could therefore shield some forms of excessive pricing;  (iii) Profits may be unusually high because the defendant may have hit on new cost-saving methods, unusually efficient production techniques, or it may benefit from economies of scale and scope.  An order to reduce prices could have unintended effects in such a case:  while consumers may briefly benefit, rivals are forced out of the market.

(b) Price/price comparison.  A second method would be to compare the prices which the dominant firm charges in different territories or to different customers, and if the differences are appreciable, to impose on the dominant firm the burden to justify the difference.  The comparison must be done on a consistent basis, i.e., involving exactly the same quality and volumes of products, and the Commission must prove that the firm makes a profit even on the lowest price on which the comparison is based.
  Clearly, differences can be caused by differences in direct costs (such as taxes), local marketing and sales efforts, employment costs, local overhead expenses, and local differences in product offering or quality.  Adjustments must be made if the buyer provides a countervailing service (storage, advertising, etc.).  Different demand conditions should not be ignored.  Thus, it may be justified to charge a lower price in a particular country if that is needed to increase local interest in a particular product, to introduce a product new to that country, or to take into account a lower average disposable income.  Finally, of competition in the country of comparison may be unusually fierce, for instance, because of a maverick, a new entrant or because there is significant overcapacity with high exit costs.       

(c) Competing price comparison.  The method under (b) is, of course, useless if the dominant firm charges excessive pricing everywhere.  A solution might be to compare the prices charged by a dominant company and those charged by other firms for a comparable product in competitive markets conditions.
  This approach raises the difficulties of (b) above, but in addition requires adjustments for quality and product differences, overhead differences, and commercial policy differences. 

(d) Profit/profit comparison.  Perhaps the most difficult, approach is the one suggested by the UK Office of Fair Trading.  It takes the position that “[a]n undertaking’s prices in a particular market can be regarded as excessive if they allow the undertaking to sustain profits higher than it could expect to earn in a competitive market.”
  This seems to require not only a calculation of profits (and therefore a comparison of costs and prices as in method (a) above), but also a consistent comparison between the profits on the dominated market and a competitive market.  This could be done either by a comparison along the lines of (b) or (c) above, with the difficulties that entails, or a comparison of the actual profit with the risk-adjusted minimum return on investment that shareholders require before investing in a business serving that market.
  

· As indicated, the main problems, arising with almost every excessive pricing case, is that no objective and universally recognized criterion exists in case-law to determine what profits are “excessive”, profit calculation is difficult, and price intervention can have unintended anti-competitive effects.  There is a real danger that national courts’ and competition authorities’ views will diverge in arbitrary directions.  The following guidelines could be useful:

(a) High profits invite new competition.  For this reason, the OFT rightly points out that “[t]he Director General will be mindful of the need not to interfere in natural market mechanisms where high prices will encourage new entry or innovation and thereby increase competition.  In such markets, excessive prices will be regarded as an abuse only where it is clear that high profits will not stimulate successful new entry within a reasonable period.”  Furthermore, “[i]t is unlikely […] that the Director General would conclude that an undertaking was abusing a dominant position solely on the basis of supra-normal profitability.”  This example merits following.  Accordingly, intervention should require evidence of :
i. long-term excessive profits, after adjustment for risks (analysed on an ex ante basis), or long-term excessive costs with normal profits;

ii. absence of new entry and innovation or capacity expansion by rivals during that long period in spite of the possibility to earn high profits.  The relevant period should be no less than is required to develop a competitive product and evaluate the risks of, build and initiate a business on that basis;

iii. High profits may be the result of innovation and efficiency.  Accordingly, it should be a defence if the dominant firm can show that its average total costs are less than its rivals’ average total costs because of innovation or unusual efficiency – assuming, of course, a consistent and relevant comparison.

(b) High prices are the natural result of capacity shortages.  Accordingly, an order to decrease prices should be issued only if: 

· demand is not expected to increase beyond available capacity;  

· capacity expansion is possible to accommodate expected increased demand;  or 

· if expected demand outstrips expected supply, price reduction is accompanied by some form of distribution regulation to allocate output with minimum inefficiency. 

(c) In principle, competition law serves to protect the structure of competition.  Thus, Article 82 should not be used to regulate prices unless the excessive pricing appreciably restricts competition or, possibly, if there is a clear public interest in lowering consumer prices and there is no other remedy (see below).  Competitive concerns could arise, for instance, if the excessive price is charged for an input product or an essential facility, and the dominant supplier is also active downstream or the high input cost reduces downstream efficiency.
  

(d) Remedies need not be limited to an order to decrease prices, but could include measures to reinforce inter-brand competition or to creation or reinforce intra-brand competition.  An example is the Microsoft/Micro Leader case, where the remedy appears to be the inability to exercise trademark and copyrights to prevent the parallel import into France of software copies legitimately bought in Quebec, Canada.  Compulsory licensing of technology should be a measure of last resort.  

· It should be kept in mind that profit is a compensation for risk, and high risks justify high profits.  This is especially relevant for the “new economy” or sectors relying on expensive R&D, such as the pharmaceutical industry.  High profits in innovative markets are procompetitive, since they spurs rivals to innovate further.  In any event, antitrust authorities are not well placed to second-guess business risks, and should certainly refrain from doing so with 20/20 hindsight.  At least, defendants should be allowed to allocate the costs (including the cost of capital) of unsuccessful projects to successful projects in the same sector.
� 	Complaints are occasionally made, but the Commission tends to decline them.  See, for instance, the recent Euromax/IMAX case of March 25, 2004, � HYPERLINK "http://europa.eu.int/comm/competition/antitrust/cases/decisions/37761/en.pdf" ��http://europa.eu.int/comm/competition/antitrust/cases/decisions/37761/en.pdf�. 


  


� 	Temple Lang, “Article 82:  the principles, the problems and some solutions”, Second Conference for Judges on Competition Law, Irish Center for European Law, June 7, 2004. 


� 	Joined cases 40-48/73 Suiker Unie and others (Sugar Cartel) [1975] ECR 1663, paras. 399, 482-483, and in particular paras. 523-527; Case 41/83, Italy v. Commission (British Telecommunications), [1985] ECR 873; Case 311/84, Telemarketing CBEM [1985] ECR 3261, para. 26; Case 53/87, CICR and Maxicar v. Renault [1988] ECR 6039; Case 238/87, Volvo v. Veng [1988] ECR 6211; joined cases C-241/91P, RTE and ITP (“Magill”) [1995] ECR I 743 at para. 54; Case C-41/90, Höfner and Elsner [1991] ECR I 1979 at pp. 2017-2018 in particular para. 30; Case C-55/96, Job Centre [1977] ECR I 7119 at pp. 7149-7150 paras. 31-36; Case C-258/98, Carra, [2000] ECR I 4217; Temple Lang, Abuse of dominant positions in European Community law, present and future: some aspects, in Hawk (ed.), Fifth Annual Fordham Corporate Law Institute (1979) 25-83, 52, 60.


� 	Section based on a presentation made to the 24th NERA Annual Antitrust and trade Regulation Seminar, Santa Fe, New Mexico, July 8, 2004, Session on “monopoly without Apology”.  Author represents opponents in the Microsoft proceedings.





� 	See General Motors ([1975] ECR 1367) and United Brands ([1978] ECR 207).  The Court indicated in the latter case that “it is for the Commission to prove that the applicants charged unfair prices.”  The Commission normally passes the burden of prima facie proof on to the complainant.


� 	“Where … the staff of a management society is much larger than that of its counterparts in other Member States and, moreover, the proportion of receipts taken up by collection, administration and distribution expenses rather than by payments to copyright holders is considerably higher, the possibility cannot be ruled out that it is precisely the lack of competition on the market in question that accounts for the heavy burden of administration and hence the high level of royalties.”  Lucazeau v. SACEM, Joined cases 110/88, 241/88 and 242/88, [1989] ECR 2811.


� 	United Brands, para. 244 (bananas were sold at a loss in Ireland for a limited period in order to obtain market access, and the Commission use of Irish prices as the basis for the comparison was therefore arbitrary).  


� 	Cf. Case 30/87, Bodson, ECR 1988, p. 2507 § 31 (“a comparison between the prices charged by the group of undertakings which hold concessions and prices charged elsewhere”).


� 	“Assessment of Individual Agreements and Conduct”, The Competition Act 1998, Office of Fair Trading Guidelines, OFT 414, September 1999, para. 2.7.


� 	OFT 414, above, para. 2.14


� 	An early example of this was General Motors v. Commission, where the Commission found that General Motors had imposed excessive charges for type approval certificates which it alone could issue, and which had the effect of curbing parallel trade and, therefore, intra-brand competition.  General Motors Continental NV v Commission of the European Communities,  Case 26-75, European Court Reports 1975 page 1367
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