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I.A. Compatibility of I.A. Compatibility of ProcedureProcedure
WG 3 Statement: WG 3 Statement: ““Current system no longer Current system no longer 
compatible with right to a fair trial (Art. 6 ECHR)compatible with right to a fair trial (Art. 6 ECHR)””
Is this so?Is this so?
CharacterisationCharacterisation of EC of EC competitioncompetition lawlaw (fines) as (fines) as 
criminalcriminal (Section C.1 WG Report)(Section C.1 WG Report)

Under Under CommunityCommunity lawlaw characterisationcharacterisation: : explictlyexplictly nonnon--
criminalcriminal (art 23(5) Reg 1/2003, (art 23(5) Reg 1/2003, TetraTetra PakPak TT--83/91, 83/91, §§235), 235), 
thusthus administrativeadministrative finefine
Under ECHR case Under ECHR case lawlaw: : therethere are are generallygenerally 3 3 «« EngelEngel »»
criteriacriteria

domesticdomestic charaterisationcharaterisation isis not conclusive, not conclusive, exceptexcept if criminalisation if criminalisation 
((«« corecore of of criminalcriminal lawlaw »»), but ), but isis not not ignoredignored
alsoalso nature of the nature of the infringementinfringement and and severityseverity of the sanctionof the sanction



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure
ECHR case ECHR case lawlaw recognisesrecognises twotwo keykey differencesdifferences

(1) (1) WhenWhen charge charge fallsfalls outsideoutside «« corecore of of criminalcriminal lawlaw »»
requirementsrequirements are not are not exactlyexactly the the samesame, , cfcf JussilaJussila v v 
FinlandFinland (Grand chamber, 23 November 2006, (Grand chamber, 23 November 2006, §§ 43):43):

«« There are There are clearlyclearly ‘‘criminalcriminal chargescharges’’ of of differentdifferent weightweight. . WhatWhat isis
more, the more, the autonomousautonomous interpretationinterpretation adoptedadopted by the Convention by the Convention 
institutions of the notion of institutions of the notion of ‘‘criminalcriminal chargecharge’’ [[……] has ] has underpinnedunderpinned a a 
gradualgradual broadeningbroadening of the of the criminalcriminal headhead to cases not to cases not strictlystrictly
belongingbelonging to the to the traditionaltraditional categoriescategories of the of the criminalcriminal lawlaw, for , for 
instance [instance [……] ] competitioncompetition lawlaw [[……]. []. [TheseThese cases] cases] differdiffer fromfrom the hard the hard 
corecore of of criminalcriminal lawlaw; ; consequentlyconsequently the the criminalcriminal--headhead guaranteesguarantees willwill
not not necessarilynecessarily applyapply withwith theirtheir full full stringencystringency ((seesee BendenounBendenoun and and 
JanosevicJanosevic, , §§ 46 and 46 and §§ 81 81 respectivelyrespectively, , wherewhere itit waswas foundfound compatible compatible 
withwith Article 6 Article 6 §§ 1 for 1 for criminalcriminal penalties to penalties to bebe imposedimposed, in the first , in the first 
instance, by an administrative or noninstance, by an administrative or non--judicialjudicial body: body: a contrario, a contrario, 
FindlayFindlay v v United United KingdomKingdom [[……])]) »»



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure
ECHR case ECHR case lawlaw recognisesrecognises twotwo keykey
differencesdifferences

(2) (2) UndertakingsUndertakings have have fundamentalfundamental rightsrights, but , but 
therethere are are differencesdifferences betweenbetween individualsindividuals and and 
undertakingsundertakings, , cfcf withwith regard to protection of regard to protection of 
domicile: domicile: NiemietzNiemietz v Germanyv Germany, (16 , (16 DecemberDecember
1992, 1992, §§ 3131):):

States States «« would retain their entitlement to "interfere" to would retain their entitlement to "interfere" to 
the extent permitted by paragraph 2 of Article 8 (...); the extent permitted by paragraph 2 of Article 8 (...); 
that entitlement might well be that entitlement might well be more farmore far--reachingreaching
where professional or business activities or premises where professional or business activities or premises 
were involved than would otherwise be the case were involved than would otherwise be the case »»



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

EC EC CompetitionCompetition proceduresprocedures
ECHR concept of ECHR concept of «« criminalcriminal chargecharge »» autonomousautonomous
Score Score underunder the the «« EngelEngel »» criteriacriteria ((Engel v Engel v NethelandsNethelands,,
8 8 JuneJune 1976, 1976, §§ 82)82)

ExplicitlyExplicitly «« nono »» for for domesticdomestic lawlaw characterisationcharacterisation
InfringementsInfringements by by undertakingsundertakings
Sanctions Sanctions pecuniarypecuniary fines fines whichwhich cancan bebe highhigh (and (and possiblypossibly otherother
remediesremedies))

CommunityCommunity courts courts consideredconsidered thatthat the the presumptionpresumption of of 
innocence and the innocence and the principleprinciple of of legalitylegality applyapply to EC to EC 
competitioncompetition sanctions and sanctions and confirmedconfirmed thatthat fundamentalfundamental
rightsrights are are respectedrespected
No No specificspecific ECHR case ECHR case lawlaw on EC on EC competitioncompetition lawlaw, , 
indications on national indications on national competitioncompetition lawlaw, , taxtax fines fines 



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

ConsequencesConsequences on the on the procedureprocedure as a as a wholewhole
UndertakingsUndertakings have the right to have have the right to have theirtheir case case 
heardheard by an by an independentindependent courtcourt
But, as But, as competitioncompetition fines are fines are qualifiedqualified as not as not 
criminalcriminal, , theythey fallfall outsideoutside «« corecore criminalcriminal »»
ThusThus system of system of adminstrativeadminstrative Commission Commission 
decisionsdecisions imposingimposing fines, fines, whichwhich are are subjectsubject to to 
full court full court reviewreview, , isis in in principleprinciple compatiblecompatible

Commission Commission decisiondecision isis not a not a «« first instancefirst instance »»
decisiondecision
Or, Or, decisiondecision by by independentindependent court not court not a requirementa requirement
in first instancein first instance



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

ConsequencesConsequences on the on the procedureprocedure as a as a wholewhole
CfCf (for (for taxtax surcharges) surcharges) BendenounBendenoun v Francev France (14 (14 
FebruaryFebruary 1994 1994 §§ 46): 46): 

«« As regards the general aspects of the French system of tax As regards the general aspects of the French system of tax 
surcharges where the taxpayer has not acted in good faith, the surcharges where the taxpayer has not acted in good faith, the 
Court considers that, having regard to the large number of Court considers that, having regard to the large number of 
offences of the kind referred to in Article 1729 offences of the kind referred to in Article 1729 parapara. 1 of the . 1 of the 
General Tax Code (see paragraph 34 above), Contracting General Tax Code (see paragraph 34 above), Contracting 
States States must be free to empower the Revenue to prosecute and must be free to empower the Revenue to prosecute and 
punish thempunish them, , even if the surcharges imposed as a penalty are even if the surcharges imposed as a penalty are 
large oneslarge ones. Such a system is not incompatible with Article 6 (...) . Such a system is not incompatible with Article 6 (...) 
of the Convention so long as the taxpayer can bring any such of the Convention so long as the taxpayer can bring any such 
decision affecting him before a court that affords the decision affecting him before a court that affords the 
safeguards of that provisionsafeguards of that provision.. »»



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure
ConsequencesConsequences for for procedureprocedure beforebefore the Commissionthe Commission

RightsRights of of defencedefence must must bebe fullyfully respectedrespected
BurdenBurden of proof of of proof of infringementinfringement for the Commission: for the Commission: 
presumptionpresumption of innocenceof innocence
Protection Protection againstagainst self incrimination (self incrimination (OrkemOrkem CC--347/87, 347/87, 
MannessmannrohrenMannessmannrohren TT--112/98.), but not right of silence112/98.), but not right of silence
Ne bis in idem Ne bis in idem principleprinciple
No No otherother objections objections thanthan raisedraised in in StatementStatement of Objections, of Objections, 
Access to the file Access to the file 
Oral Oral HearingHearing (not public) (not public) 
RoleRole of of HearingHearing OfficerOfficer
BUT: no objection on the BUT: no objection on the adminstrativeadminstrative procedureprocedure wherewhere
Commission Commission investigatesinvestigates the case, issues the SO, and the case, issues the SO, and 
adoptsadopts the the adminstrativeadminstrative decisiondecision withwith finesfines



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure
ConsequencesConsequences for for CommunityCommunity courtscourts

Independence of Independence of CommunityCommunity courts (not courts (not 
questionnable)questionnable)
Full Full jurisdictionjurisdiction: : reviewreview of of evidenceevidence on on factsfacts, , legallegal
qualification, fines (not to qualification, fines (not to bebe confusedconfused withwith «« full full 
jurisdictionjurisdiction »» on fines)on fines)
More More limitedlimited reviewreview of of complexcomplex economiceconomic
assessmentsassessments
RichRich case case lawlaw demonstratesdemonstrates scrutinyscrutiny of courts on of courts on 
the Commissionthe Commission
No No requirementrequirement of second of second degreedegree of of jurisdictionjurisdiction
((appealappeal))



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

WG 3 Conclusion on the compatibility not WG 3 Conclusion on the compatibility not 
supportedsupported in case in case lawlaw
CommunityCommunity courts courts examinedexamined carefullycarefully the question the question 
in in twotwo lineslines of cases:of cases:

Lafarge Lafarge TT--54/03: Commission 54/03: Commission isis not a court and not a court and therethere
are no objections on the Commission are no objections on the Commission rolesroles in the in the 
adminstrativeadminstrative procedureprocedure (points not (points not appealedappealed) () (cfcf Art. 6 Art. 6 
ECHR)ECHR)
DegussaDegussa TT--279/02 and C279/02 and C--266/06P (266/06P (seesee alsoalso
JungbunzlauerJungbunzlauer TT--43/02): 43/02): «« lawlaw »» on fines on fines sufficienlysufficienly
clearclear ((includesincludes case case lawlaw) () (cfcf Art. 7 ECHR)Art. 7 ECHR)



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

ECHR Court has not ECHR Court has not takentaken a positiona position
ECHR Court ECHR Court recognisedrecognised protection of protection of 
fundamentalfundamental rightsrights by EC Courts: by EC Courts: BosphorusBosphorus
v Irelandv Ireland (Grand (Grand ChamberChamber, 30 , 30 JuneJune 2005, 2005, §§
165): 165): 

«« the Court the Court findsfinds thatthat the protection of the protection of 
fundamentalfundamental rightsrights by EC by EC lawlaw cancan bebe consideredconsidered
to to bebe, and to have been , and to have been atat the relevant time, the relevant time, 
equivalentequivalent [comparable] to [comparable] to thatthat of the of the 
Convention systemConvention system »»



I.A. Compatibility of I.A. Compatibility of ProcedureProcedure

Conclusion on WG 3 Conclusion on WG 3 startingstarting position:position:
No, the cNo, the currenturrent system has not become system has not become 
incompatible with right to a fair trialincompatible with right to a fair trial
The EC The EC Courts have Courts have explicitlyexplicitly acceptedaccepted the  the  
rolesroles of the Commission in of the Commission in adminstrativeadminstrative
procedureprocedure, , 
The EC Courts The EC Courts protectprotect the the fundamentalfundamental
proceduralprocedural rightsrights of of undertakingsundertakings
The ECHR Court The ECHR Court recognisedrecognised equivalentequivalent
protection of protection of fundamentalfundamental rightsrights by EC Courtsby EC Courts



I.B. I.B. EconomicEconomic commentscomments

WG 3 Report Section D (WG 3 Report Section D (EconomicEconomic
implications) not implications) not entirelyentirely in in samesame line as line as 
Sections C (Compatibility) and E Sections C (Compatibility) and E 
((ProposalsProposals): ): 

Optimal Optimal decisiondecision procedureprocedure: : decisiondecision--errorerror costcost
minimisationminimisation
EffectsEffects basedbased approachapproach superiorsuperior to to perper sese
WhenWhen strongstrong presumptionpresumption of of illegalityillegality ((exampleexample
hard hard corecore cartels), cartels), fromfrom economiceconomic standpointstandpoint, , 
lessless needneed for for checkschecks and balancesand balances



I.C. Major WG 3 I.C. Major WG 3 ProposalsProposals
On basis of On basis of startingstarting point point thatthat currentcurrent system system 
wouldwould not not bebe compatible, WG 3 compatible, WG 3 makesmakes proposalsproposals
for changes in for changes in procedureprocedure ((althoughalthough not not resolvingresolving
fundamentalfundamental claimedclaimed incompatibilityincompatibility):):

CreationCreation of an European of an European CompetitionCompetition AgencyAgency (ECA)(ECA)
Give Community courts Give Community courts ““full jurisdictional controlfull jurisdictional control”” over over 
Commission decisionsCommission decisions
Grant decision making power to the Community courts Grant decision making power to the Community courts 
directly (or a judicial panel thereof)directly (or a judicial panel thereof)
Less Less ambituousambituous proposalsproposals

StartingStarting point point debatabledebatable in light of EC and ECHR in light of EC and ECHR 
case case lawlaw
BesidesBesides, , debatedebate on compatibility on compatibility withwith EC EC TreatyTreaty



I.C. I.C. ProposalsProposals
(1) European (1) European CompetitionCompetition AgencyAgency (ECA):(ECA):

Independent on the CommissionIndependent on the Commission
3 3 ModelsModels (and (and variantsvariants):):

ECA ECA investigatesinvestigates, Commission , Commission decidesdecides
Commission Services Commission Services investigateinvestigate, ECA , ECA decidesdecides
ECA ECA investigatesinvestigates and and decidesdecides

MeroniMeroni CC--9/56 case 9/56 case lawlaw: scope for : scope for delegationdelegation
limitedlimited
WG 3 WG 3 

prefersprefers Model 3, but Model 3, but recognisedrecognised difficultiesdifficulties of of 
compatibility, compatibility, 
second second choicechoice Model 1a (Model 1a («« OLAFOLAF »» variant)variant)



I.C. I.C. ProposalsProposals

(2) (2) GiveGive fullerfuller jurisdictionjurisdiction to courts, to courts, 
combinedcombined withwith creationcreation of of judicialjudicial panel:panel:

Court to substitute Court to substitute itsits assessmentassessment insteadinstead of of 
the the CommissionCommission’’ss assessmentassessment
But: But: thisthis isis alreadyalready the case for the fines (the case for the fines (cfcf
Viandes Bovines Viandes Bovines TT--245/03) 245/03) 

(3) (3) GiveGive adjudicative power to courts adjudicative power to courts 
combinedcombined withwith judicialjudicial panel:panel:

Commission to Commission to investigateinvestigate and issue SOand issue SO
Courts to Courts to decidedecide..



I.C. I.C. ProposalsProposals

As As startingstarting point point isis debatabledebatable, , legallegal needneed to to 
makemake fundamentalfundamental change change debatabledebatable, , thusthus
discussion on discussion on opportunityopportunity
PoliticalPolitical consensus consensus highlyhighly uncertainuncertain: : cfcf
proposalsproposals for for separateseparate EC EC CompetitionCompetition
AgencyAgency atat previousprevious IntergovernmentalIntergovernmental
ConferencesConferences, , nevernever consensus supportconsensus support
Compatibility Compatibility withwith TreatyTreaty uncertainuncertain



I.D. More Modest I.D. More Modest ProposalsProposals
To formalise and improve of the working of peer review To formalise and improve of the working of peer review 
panelspanels

AddedAdded value value doubtfuldoubtful for for manifestmanifest cartel cartel infringementsinfringements
LargelyLargely usedused for abuse cases (and for abuse cases (and mergersmergers))
Not Not withwith active participation of active participation of undertakingsundertakings, but , but submissionssubmissions ((egeg replyreply
to SO) to SO) properlyproperly takentaken intointo considerationconsideration ((thusthus «« hearinghearing »» of of bothboth
sidessides))

To increase the role of the Hearing Officer:To increase the role of the Hearing Officer:
Substantive issuesSubstantive issues
LegalLegal PrivilegePrivilege ((«« enveloppe enveloppe procedureprocedure »»))
IndependenceIndependence

To increase and formalise the role of the Legal Service and of To increase and formalise the role of the Legal Service and of 
the Chief Economist:the Chief Economist:

More transparentMore transparent
NeedNeed to to preservepreserve «« spacespace to to thinkthink »»



II. SubstanceII. Substance
FlawsFlaws allegedalleged on 5 points on 5 points regardingregarding fines:fines:

«« AgencyAgency problemproblem »»
DeterrenceDeterrence
FaultFault
Limited Limited liabilityliability (Parent(Parent--SubsidiarySubsidiary))
Fine Fine calculationcalculation

GenerallyGenerally: : 
Effective Effective enforcementenforcement requiresrequires certain certain degreedegree of of 
deterrencedeterrence
For cartel For cartel infringementsinfringements therethere isis a a «« zerozero tolerancetolerance »»
Court Court admittedadmitted thatthat thisthis requiresrequires certain certain degreedegree of of 
unpredicibilityunpredicibility of exact of exact levellevel of fine and a of fine and a marginmargin to to 
increaseincrease overalloverall levellevel of finesof fines



II. SubstanceII. Substance
A. Contestation of A. Contestation of liabilityliability for for employeesemployees and and subsidiariessubsidiaries

EmployeesEmployees acting on the acting on the marketmarket for for undertakingsundertakings engage the engage the 
undertakingundertaking in in manymany respects, respects, includingincluding by (by (possiblypossibly) ) committingcommitting
competitioncompetition infringementsinfringements: to : to negatenegate thisthis wouldwould go go againstagainst wellwell
establishedestablished case case lawlaw ((cfcf SuikerSuiker UnieUnie CC--40 40 eaea/73, /73, §§ 539)539)
AllowAllow undertakingsundertakings to escape to escape liabilityliability on on suchsuch a a groundground wouldwould go go againstagainst
needneed for for properproper enforcementenforcement ((principleprinciple of of efficiencyefficiency))
LiabilityLiability for for subsidiariessubsidiaries isis consequenceconsequence of the of the economiceconomic concept of concept of 
undertakingundertaking: : presumptionpresumption supportedsupported by CFI and ECJ (by CFI and ECJ (AkzoAkzo (Choline (Choline 
ChlorideChloride)) TT--112/05, 112/05, StoraStora CC--286/98P), 286/98P), preciseprecise scope of scope of presumptionpresumption stillstill
pendingpending beforebefore ECJ (ECJ (AkzoAkzo CC--97/08P)97/08P)
SuchSuch presumptionpresumption isis in in principleprinciple bindingbinding in in MemberMember States for courts and States for courts and 
competitioncompetition authoritiesauthorities ((cfcf by by analogyanalogy TT--MobileMobile CC--8/08 8/08 regardingregarding anotheranother
presumptionpresumption of of CommunityCommunity lawlaw))



II. SubstanceII. Substance
B. B. RebateRebate for for compliancecompliance programmeprogramme

SeekingSeeking compliancecompliance isis nothingnothing more more thanthan seekingseeking to to 
observe the observe the lawlaw, , whichwhich undertakingsundertakings are are anywayanyway obligedobliged to to 
do, do, thusthus not a not a groundground for a for a rebaterebate
A A rebaterebate for for simplysimply havinghaving a a compliancecompliance programme in programme in 
place place wouldwould in in effecteffect rewardreward failedfailed compliancecompliance programmes programmes 
(real (real benefitbenefit of of compliancecompliance programmes programmes isis to to achieveachieve
effective effective compliancecompliance and and thusthus avoidavoid infringmentsinfringments and fines)and fines)
Certain Certain compliancecompliance programmes organise programmes organise minimalisticminimalistic
cooperationcooperation duringduring investigationinvestigation
How How couldcould the Commission the Commission distinguishdistinguish good and good and badbad
compliancecompliance programmes and monitor programmes and monitor themthem??
ClearClear case case lawlaw admitsadmits therethere isis no obligation to no obligation to givegive rebaterebate, , 
eveneven if if thisthis has been has been donedone in the in the pastpast ((Dansk Dansk RorindustriRorindustri
CC--189/02 P189/02 P))



Conclusion on Conclusion on procedureprocedure

PresentPresent adminstrativeadminstrative procedureprocedure, , withwith full full 
judicialjudicial reviewreview, , isis basicallybasically compatible compatible withwith
respect of respect of fundamentalfundamental rightsrights::

RolesRoles of Commission in of Commission in adminstrativeadminstrative proceedingsproceedings
isis not incompatible not incompatible withwith fundamentalfundamental rightsrights
ProperProper protection of protection of fundamentalfundamental rightsrights isis ensuredensured
by EC courts (by EC courts («« full full jurisdictionjurisdiction »»), ), equivalentequivalent to to 
protection by ECHR courtsprotection by ECHR courts
LegalLegal needneed for for fundamentalfundamental changes changes debatabledebatable
Of course Of course therethere isis alwaysalways room for room for improvementimprovement



Conclusion on substanceConclusion on substance
AllegedAlleged «« flawsflaws »» have have alreadyalready been been examinedexamined by the by the 
case case lawlaw and and andand rejectedrejected::

NeedNeed of of deterrencedeterrence stressedstressed
Concept of Concept of undertakingundertaking
No No requirementrequirement to to givegive an an attenuatingattenuating circumstancecircumstance for for 
«« compliancecompliance programmesprogrammes »»
Case by case Case by case scrutinyscrutiny and and reviewreview by courts by courts withwith «« full full 
jurisdictionjurisdiction »»
TendencyTendency in in growinggrowing numbernumber of of MemberMember states states towardstowards
criminalisation of criminalisation of infringementsinfringements by by individualsindividuals, , withoutwithout
removingremoving liabilityliability for finesfor fines
ThusThus no urgent no urgent needneed for for «« radical radical reformreform »»: : debatedebate in in 
termsterms of of opportunityopportunity, not in , not in termsterms of of legallegal requirementrequirement
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